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Abstract
While the determination of the Trademark Act although derived from the common law
system but if applied in Indonesia should follow the procedural law in the legal system
adopted by Indonesia, namely civil law. The orinciple of fast, simple and low cost
Determination While the Commercial Court in the case of Brand is expected to provide
legal protection to the owner of the registered trademark. Therefore the main issues that

will be studied in this research is: Why is the principle of fast, simple and low cost
Determination While the Commercial Court required in the settlement of the Brand? Then
how to apply the principles of fast, simple and low cost in a provisional decision of the
Commercial Cowt in the case of Brand in Indonesia ?. The method used is a normative
legal research method. The nature of this research is an explanatory, descriptive and
prescriptive. Explanatory research or testing rules will explain the principles of fast, simple
and low cost Determination While the Commercial Court. Descriptive research will reveal
the principles of simple fast and inexpensive Determination While the Commercial Court
and the rules related. Research prescriptive used to plan a rapid establishment of legal
norms simple and low cost Determination While in the case of the brand. The research
proves that: The first principle 15 simple fast and low cost Commercial Court Case
Determination While Brand is necessary in order to provide legal protection to the owner of
the registered trademark. The second principle is fast, simple and low cost Commercial
Court Case Determination While brands can be implemented with some adjustments. Based
on these results, the recommendation of the research is the Trademark Act of 2001 should
be citanged to do some revisions mainly on the simplification of processes and procedures
for registration of Trademark further a need for the Institute Estimator assets to assess bail
and redress, need to be added the amount of the Commercial Court in place to

accommodate the interests of the applicant a provisional decision, the need for firm action
In the implementation of a provisional decision by the threat of contempt of court and the
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need to im . . . . .
mark and fggvg legal education to the community, especially with regard to the registered
Clermmation as to increase public awareness of the importance of legal

protection of trademarks th : : , : L it .
rough determination rinciple of simple
fast and inexpensive. g tion whilst in realizing the principle p

Kevword: determination while justice, Commercial Court

1. Introduction

Many criticisms that emerged towards the judiciary is not a phenomenon that is growing in Indonesia
only..but occurs worldwide. In the industrialized countries, the criticism leveled justice seekers,
especially ffO”ﬁ economic circles is much more intense. The American economy alleges that the
collaps§: of.natlonal economies caused by the high cost of justice.' With the weaknesses inherent in the
formal justice system itself, has caused the justice seekers increasingly shied away from the settlement
of the d}SPUtC through the courts (from litigation to non-litigation), this condition does not only hit the
courts 1n Indonesia, but hit almost all countries in the world, both countries of Western and
Eastern.“This r.na).' be because the public wants the courts can deliver justice to the P¢0P|¢'3

One principle of justice is the principle of simple, fast, and low cost. The principle of the law is
the heart of a rule of law or a bridge that connects between the rules of law and positive law with the
ideals of the social and ethical views of society.*

Article 4 Paragraph (2) of the Constitution of the Republic of Indonesia Number 48 Year 2009
concerning Judicial Authority that the Court helped forinulate the search for justice and trying to
overcome all the barriers and obstacles to the achievement of justice that is simple, fast and
inexpensive. More specifically provided for in Article 2 paragraph (4) of the Constitution of the
Republic of Indonesia Number 48 Year 2009 concerning Judicial Authority in the form of Justice is
done with a stmple, quick and inexpensive.

Indonesian conditions were mostly still wearing colonial l2w, the necessary seriousness in the
formation of laws.’The choice of the policy and administrative decisions certainly influenced the
cuiture, behavior. and values that live in the community of a country.cExperts have agreed that the

elements that make up the content of the national law are customary law, Islamic law, the law of

continental European and Anglo-Saxon law.’
While the determination of a new thing in the Indonesian legal system. Pursuant to Article 85

of Law No. 15 of 2001 on Marks,*containing provisions Determination While it can be concluded that
the stipulation While this is intended to prevent a greater loss to the party whose rights have been
violated. The Supreme Court has issued R1 Supreme Court Regulation No. 5 of 2012 on Determination

While. |
A trademark or services as part of so-called Intellectual Property Rights (IPR) play 3 major role
in today's business world. IPR is a system that is now attached to the layout of modern life.”Simply put

&

IHatta Ali, Justice Simple. Fast and Cest Lighnweigh TaW(::'lev Restorative Justice, (Bandu.ng:’ PE: Alunu}i. 2013), p- 3.
QRuntung, “The success and failure of the AHerqa!ivq Dispuie Resolution (Study of Society Karo in Kabunjahe and
Berastagi),” Dissertation, (Graduate Programs University ol Sumaqu Utar:a, Medan, 2002), p. 91,
3Rusli Muhammad, /nstitutions portrait IndOne]sian Coluglg z(;akaglgl: Rajawali Pers, 2006). p. 130.
¥ - ' : Alumny, VP02
?Sst?l?z:ipc;? 1;:;:;: Jg;ﬁﬂiagéﬁfi n( iiznvs ugffaécement 10 Proﬁfcr f’ubl:’g Inle.rests Se.e:'ng Values Scjn.s'e of Law and Justice
Life ,-,; Society (Paper presented at a public lecture at the Islamic University Tamiang), Kuala Simpang, Aceh, March 4,

6 b?g]]gi.um Natasya Sirait, /ndon face of laternational Competition, Inauguration Speech Remain in the field of
international law, (Medan: US : , . b N e o 1

7 : nt of Isiamic Law in Aceh Judging from the National Law, (paper presented at a
Tan Kamelo, Problematic Enforceme f Tamiang), Kuala Simpang, Aceh, December 23, 2012

' ional Islamic University ’
seminar at the Internation ot i

8 . . 200/ on .
RCPUth Riiwncaiz, Low o I;R?;S Intellectual Property Rights (Bandung: Alumni, 2005), p.1.

il Achmad Zen Umar Purba, Pos!- 178

esia in the
U, September 2, 2006), p.1-2.
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- humans. IPRs can also pe
o : a useful product for . . .
[PR is a right arising from the ideas Pl Pristis ; useful for others. Substantively, in

in
interpreted as a right for a person because he has imade mm;tl;n gto o ek asc Wb lprBack
essence can be described as a sense of intellectual property rghnis

111t ‘ s right, of ssets
the result of human thought or human intellectual abilities. In other”;»;)c;; (:Z’tlifgfflici;gt " usi;dg b;
arising from human intellectual abilities. This kind of personal wealth. .

. : 5l A

legislators in legislation Indonesia. | | - i

the leg IPR was ncg)t solely related to the law alone but a close TCI?(IOHShl% wnt:.nls:uc:ecsioc-)zutlrtz::a;
economic and technological development as well as a business foundation for advancing :

- 13

nation and society in general. |

As one of the rights included in IPR, trademarks have the. same fa.ge r;vlttbont;ebuﬁ(cji:
itself.'*Indonesia can create the Trademark Act 1s affiliated with the prOVIS}ons 9 internati rar

e, T registration system declarative

i.e. Trademark Law No. 19 of 1992 and the change of the trademark registr .
systein adopted in the Trademark Act 1961 to constitutive System imposed

intemationally.'SRecognition or requirement onset rights to the brand for brand owners according to
the constitutive system is registered trademark in the Directorate General of Intellectual Property
Rights as stated in Article 3 of the Trademark Law in 2001. | .
Major changes in the global harmonization efforts carried out by the establishment of a treaty in
the field of aspects related to trade and IPRs, namely Trade Related Aspects of Intellectual Prope.rty
Rights/TRIPS. IPR, as contained in TRIPS is a concept which provides for the granting and pro;ecgon
of the right to an individual for his work.'’A TRIP is a document of the World Trade Organization
(World Trade Organization). After World War II, the international community aware of the need for

the establishment of an intemational organization in the field of trade.’
TRIPS set the rules of the minimum for the laws of IPR national in order to achieve a balance

of rights and interests between producers and users of knowledge in the field of technology and to
prevent member states to use IPR as an inhibitor of trade veiled countries other.'®

In order enforcement of Intellectual Property rights Article SO (1) TRIPS establishes the
authority of the member state of the judiciary to order prompt and effective provisional measures. '’

While the determination of provisional measures is a term of Article SO TRIPs. Determination
While the Court is a form of legal remedy temporary that can be applied in a dispute/problem
concerning IPR (specifically on industrial design, patents, trademarks and copyrights) by parties who
feel that 2toheir rights are violated, in order to prevent greater losses on parties whose rights have been
violated.

1 . : 1

Haris Munandar dan Sally Sitanggang, Recognize IPR Intellectucl Property Rights Copyriphi

ropes INS (Jakarta: Erlangga, 2008), p. 2. pyright. Patent, Trademark and
:; £ddy Damian, Copvright Law (Bandung: Alumni, 2005), p.34.

Abdulkadir Muhammad, Study of Economic La Intellectual P ' ey : .

1 y of Economic Law of Intellectual Property Rights (Bandung: Citra Aditya Bakti, 2001), p.
13 . -

Harsono Adisumarto, Particularly Intellectual P 1ty Patens and : : : :

4 r articularly ciual Froperty Patent and Trademark (Jakarta: Akademika Pressindo, 1984), p.
4 5 . 3 . .

Erman Rajagukguk in the “Preface” to the dissertation H.D. Effendi Hasibuan, Brand Prosec:i

, , unt ¢ ’ chion: Su
v Indonesia and the United States, (Jakarta: Graduate School of Law, University of Indonesia, 2003;J p. xit dy of Judgments
" H.D. Effendy Hasibuan, Brand Protection Study of Judgments Indonesia and the United States (Molds O
; Graduate School of Law, University of [ndonesia, 2003), p.76 ' ne. Jakarta:
‘Ahmad Zen Umar Purba, Some of the TRIPs Agreement and Sirategic | :
, gic Issues, (Bandung, PT. Al ;

X Agency, the University of Indonesia, 2011), p 21. O Publisher
mHnala Adoll, /nternational Ecanomnic Law, (Bandung; PT. Raja Grafindo Persada, 2005), hal, 115
- Cita Cirawinda Priapantja, /nieliectuai Property Challenges of the Future (Jakarta: Facul ‘ ' :

Indonesia, 2003), p. 19-20. i - racully of Law, University of
Marni Emmy Mustafa, Principle - the principle of Proceedings i ‘ ] a |

. . gs in Patent Law Enforcement in Ind $5OC]

M e , ng. |
?:.;gmal. While ihe determnination of the Court (On Intelfectual Property Rights), (Bandung; Pustaka Reka Cipta, 2008), p

L
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2. Results and Discussion
2.1 Fast Si reples -
1 Fast Simple Principles and Determination of Costs While Light Commercial Court of the

Registered Brand

2.1.1 Simple Principles Fast and Cost Lightweight

In Act No. 4”of 2004 was also in Article 4 paragraph (2) states that “Justice is done with a simple, fast

gnd low cost”. Furthermore, in the explanation of Article 4 paragraph (2) mentioned *“This provision 1s

mtencjed 10 meet the expectations of those seeking justice”. What is meant by “simple” 1s the

i) and settlement of cases is done in a way that is efficient and effective. What is meant by
low cost” is the cost of a case that can be |ife lay by the people. However, in the Investigation and

settlement .of the case do not sacrifice the provisions in the search for truth and justice.

. QUICJ}’ proceedings concerning the course of the examination to the decision and
Implementatfon. Not infrequently happens that the proceedings were protracted, do not necessarily
hang. Many inhibiting factors are not exempt from the parties themselves, of witnesses or evidence and
of Fh? jnges themselves. In general, people prefer that the case is soon cut off, even though the
decision 1s not favorable than if checks his case lasted for years even though the decision ultimately

benefit.
Too much formality elusive or regulations berwayuh arti (dubieus), thus allowing the

emergence of various laws and lead to a reluctance or fear to advance the court proceedings. A quick
word refers to the course of justice. Too much formality is an obstacle to the course of justice. In this
case not only the course of justice in the trial upfront checks, but also settlement rather than

interrogation in court until the signing of e decision by the judge and implementation. The rapid

course of justice would increase the authority and increase public confidence in the courts.
Procedural stmplicity and simplicity of the formulation of the rules of procedural law will

facilitate and thereby accelerate the course of justice. Simplicity procedural means simplicity judicial
process that does nat use complicated procedures oi long-winded and too much use formalities.
Simplicity formulation of the regulations means that rules formulations using legal language that is

simple and easy to understand without leaving the precise legal language.
Cost is determined by the People's life lay light that case the high costs caused mostly interested

parties are reluctant to file charges to the court right.”' However, experience proves that there are still
many difficulties to be litigants seeking justice for a smali fee. We should bear in procedural law which

we will later form given the setting on the way out.”Regarding the cost of light in litigation, it can be

argued that it is something that is coveled.
The Supreme Court in revision of renewal has set the vision of the organization that sets

embody the rule of law through judicial authority which is independent, eftective, and efficient and
gain public trust, professionals and provide lcgal services of high quality, ethicul, affordable and low

. . P "
cost for the community and be able to answer the call of service public.”

2.1.2 Lembaga Pengadilan Niaga
The establishment of the Commercial Court can be traced started and the Law on Judicial Power and

the Law on General Courts. : | ‘
Amendments to Law Number 14 Year 1970 About the Main Principles of Judicial Power

became Act No. 35 of 1999 concerning Amendment to Law Number 14 Year 1970 About the Main

Principles of Judicial Power, said the same thing anyway. Further to amend Act No. 35 of 1999
concerning Amendment to Law Number 14 Year 1970 About the Main Principles of Judicial Power,

into Law Number 4 Year 2004 on Judicial Power.

?'Sudikno Mertokusumo, Civil Procedure Code Indonesia, (Yogyakarta: Publisher Liberty, 1982), p. 24.
2 Setiawan, Various Problems of Law and the Civil Procedure Code, (Bandung: PublisherAlumni, 1992), p. 426.

BThe Supreme Court of Republic of Indonesia, Print Books Reform the Supreme Court, 2003
180
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Jese changes, Article 2 states the follow LTy
4, - referred to in Arti

“Implementation of judicial power as g il o
and judicial bodies underneatl it in the general courts, TElgIO

courts. and by a Constitutional Court.”
In Article |5 Paragraph | 1s expresse
“Special courts can only be establishe

stipulated by the Law.”
Law No. 2 of 1986 concerning the Gener

was established by Presidential Decree, and in Article

held specialization regulated by law.’
pThus, it 1S clegar that thye Commercial Court established under the mandate of the Bankruptcy

C1 -t can also be referred to
Law: a special form (differentiation) of the general courts. Commercial Cou! as

special courts in general courts. : : -
g : . . . field. Continuous deterioration and

The monetary crisis in 1997 had an impact in the economic fie . |
b : g d by the operation of legal mechanisms

failure of the economic recovery efforts, one of which 1S cause . i baticy 28R
and distrust of foreign investors in the process of recovery and social-political stabtlity.~basic and
IMF demands to establish a Commercial Court due to lack of legal mechamsms |s.g00q ar?d thg level
of confidence of foreign investors who continued to decline, until the serious implications in the

domestic economy.” . :
Through the Government Regulation in Lieu of Law No. 1 of 1998 esiablished the Commercial

Court for the first time. At first, that in August 1998, the Commercial Court jurisdiction on.ly In the
territory of the Central Jakarta District Court. New in July 2000, the Government re-establishes the

Commercial Court in three cities, namely Medan, Surabaya and Makassar. -
The principles applied in proceedings in the Commercial Court is™; competent and modern,

independence and Impartial (Impartial), participatory and accountable, accessible and transparent and
fast process and the rule of law. Duration proceedings that go into the expansion of the authority of the
Commercial Court, specifically regulated in the legisiation. As a result of the prescribed period, then

handling the case is expected to be more systematic.,

cle | shall be made by a SUPI‘?mC Court
military courts, administrative

25
follows:™ i 2Pk | t]
d aii in one of the jurisdictions REING s % Fooen &

t set?®Article 7 states that the District Cournt

al Cour the General Court may be

8 also affirmed that in

2.1.3 Registered Trademark Protection
Anglo-Saxon legal system literature regarding Intellectual Property Rights (IPR), which in the

Netherlands, the term is known as /ntellectuele Eigendomsrecht, has been known for a long time to
protect the results of human creativity and commerce. There is no single worldwide understanding of
IPR, although many countries have recognized several types of IPR, such as copyright, patents
tradeniarks, trade secrets and industrial designs.3'Subsequent developments, influenced b thé progresg
of science and technology, the development of trade and investment, which raises new Cl‘gativity 11 this

24 : -

25112?21%8:;;‘. the Law on Judicial Power, Law No. 4 of 2004, the State Gazette No. 8 of 2004, Supplement to State Gazette

Sy | 4

26]‘15}:}}};’:“; :w o J."d"""[ .Power, Law No.ﬂ 4 of 2004, the State Gazette No. 8 of 2004, Supplement to State Gazette
3327. 3, Act On general Justice, Law No. 2 of 1986, the State Gazette No. 20 of 1986, Supplement (o State Gazette No.

27|;§§;.esia. Act On general Justice, Law No. 2 of 1986, the State Gazette No. 20 of

2% .
Andi Muhammad Asrun, A. Prasetyantoko, Dkk. “Juridi
i i ? ) drCOf A I ] S e
Matter, Jakarta: CINLES-Centre for 1 ' 4 RO SIS And Empirical ¢ ‘ i First
z"lbid, < or Information and Law-Economics Studies, 2000, p. 2. ommercial Court “, the
0 .
Steering Tcam and the Commercial Court Preparatory Formation

Court Action Plan", Jakarta: Office of i of Anti-Corruptio ' al
. ! ‘ the State Minis : pPtion COUI'[, “Bluepring Comme’cia
Planning Agency, 2004, Page 3-4. nster of National Development Planning / gatior:'ar;dDevelopf“C“t

Anne Gunawali, Prorection of Fainous Br
: and e, &l
iy g ot g Goods and Sepvices Not Sinila, Against Unfai

[986, Supplement to State Gazette No.

3l
r Competition, (PT. Alumnt

181



European Journal of Social Sciences — Volume 51, Issue 2 November (20135)

:ngngli)glizli}’z;gﬂe trg‘;z'c'dPhUlUgI'aPhy, movies, computer programs, and innovation of new
The term of Intellectua] pr an aca@emlcs as well as in the legislation uses several different terms.
\Beh 13 , + Troperty Rights (IPR) is used by Eddy Damian, Insan Budi Maulana and
Saidin™. While Mahadi, Muhammad Diumh - .
term Intellectual Property R Jumhana and R. Djubaedillah, and Sudargo Gautama use the
1998 Guidelines (o tp { 1ights (HMI)™. In the Guidelines of State Policy (Guidelines) 1993 and
2000 on the Nation Iags ate the term IPR Intellectual Property Rights (HMI)..Law Number 25 Year
i Boidaines tr a] CVEIOPmem Program (PROPENAS) 2000-2004 which is a furgl;er elaboration
MNEe ordhs 2t nslate the IPR 1999-.200.4 by Intellectual Property Rights (IPR),""Based on the
2000 and Inister of La.w. and Legislation of the Republic of Indonesia Number M.03 PR.07.10
and approval of the Minister of State for Administrative Reform of the Republic of Indonesia
Num.ber 24/M/PAN/1/2000 used synonym “Intellectual Property Rights” abbreviated “IPR *, has been
officially adopted as the standard term in Indonesian since 2000 ago.

. Brand enactment Dutch Colonial in Indonesia after Indonesian independence is as the
appllf:atlon of Article II, the Transitional Provisions of the Constitution Act, 1945. This brand also
remains valid in the future Law of the Republic of Indonesia in 1949 and the Law while in 1950.°*With
the enactment brands originating from the Netherlands that it is not a legal vacuum.

On August 5, 1948, Indonesia ratified the London version of the Paris Convention or the
London Act 1934.*’Indonesia is obliged to accept and acknowledge the terms defined by the Paris
Convention including the necessary creation of the Act which specifically regulates the brand, namely
through Law No. 21 of 1961 on Corporate Brand and Brand Commerce™that it is nothing but a
translation of the Dutch Trademark Act that Reglementindustrieele Eigendom Kolonien 1912. Law No.
21/1961 Trademark registration system adheres first to use the system or declarative system is a system
that provides protection to the person or persons and / or legal entity that uses the brand for the first
time in Indonesia based on the principle of *“‘the prior user has a better right” as mentioned in Article 2.
A disadvantage of this system is inefficient because it 1s difficult to apply to find out who the owner or
holder of ri%hts to a trademark which is actually suppose at the same time appeared some similar

trademarks.”
Further legislation bres.d replaced by Law No. 19 of 1992 on Marks which adopts a constitutive

or first to file system, namely the exclusive rnight to be born when the brand is registered, just use poses
no exclusive rights and obtain legal protection. Constitutive system based on the principle of “prior in
tempora, Melior de jure” which means ‘“9vho is first to register its brand, then he is entitled to get legal
protection.”This principle is also called the ‘first to file principle”.

Changes subsequent Trademark Act into Law No. 14/1997 is a consequence of the Uruguay
Round agreement signed by Indonesia on 15 April 1994 in Marrakesh Morocco and Indonesiit's entry

into one of the members of the World Trade Organization (WTO) on Novemter 2, 1994, 1s a

”Rocc;ue Reynolds and N atalie Stolanoff, Intellectual Property Text and Essential Cases, 2" Edition, The Federation Press,

33'11‘\::1\}.’.18n(21(s)25 gdldy Damian, Simon Butt, Tomi Suryo Ulomp. Intellectual property rights; An {n:roduct:’on. Pubf{'sher PT.
Alumni, Bandung, 2002. Insan Budi Maulana, et al, Capita Selekla Inzt{lleCIz:gl Proper:.y .Rzghi.v. lht? Centre for Legal
Studies, Islamic University of Indonesia (UII) in Yogyakarta in cooperation with !PR Clinic Foundation, Jukaita, 2000;
see also Insan Budi Maulana, Ferris IPR (Irtellectual Proper{y R:ghts). Hecc?al Publishing, Jakarta, 2005. Saidin, Legal
Aspects of Intellectual Property Righis (Intellectual Property Rights), Rajawali Press, Jukarla: 1997 | |

¥ Mahadi, Immaterial Rights, BPHN, Bina Cipta, Jakarla.. 1985. See. also Muhamrpgd Djiumhanz} &R. D)ubaedlllah.
Intellectual Property Rights (History, Theory and Practice in Indonesia), Revised Edition, Citra Aditya Bakti, Bandung,

2006.. see also Sudargo Gaulama, Aspecls of Intellectual Property Rights, PT. Eresco, Bandung, 1990.

3 Anne Gunawati, Op., cit, p. 35

% Lindsey, Tim. ed., An Introduction to

3 asibuan, H.D. Effendy, Brand Prote
Graduate University, 2003, p 48.

”Inéinl;?iz. 2;\: o;yTrademlzzrk and Brand Commerce Company. Law No. 21 1961 Law on Trademark and Brand

Commerce Company, Supplement No. 2341. : | .
§ Inosat:n Budi Moaﬁ{;na): Bu.sl';gess Success Trademark, Patent and Copyright, Bandung PT: Citra Aditya Bakti, 1997, p. 1-2

182

Intellectual Property Rights, Bandung : PT. Alumni, 2002, p. 132, .
ction Study of Judgments Indonesia and the United States, Jakarta: Indonesia
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] Propert R ;
fundamental driving force in the changes in the area of Lega‘l 'ng.hts I?tt;léezugcmf;ﬁ Eg’m(;lfzsgir:n
Indonesia through the enactment of Law No. 7 of 1994 on Ranﬁcatlon (-)|d dege Org'mization)“o[p}%
the World Trade Organization (the Agreement Establishing the Wor 4 4

fect | f the WTO
' ] fici lv and profitably for all members o
protection to be carried out more efficiently, effectively p B otaned Teveles for sxample T

Cl ‘ s are regional an
participants. Cooperation among WTO members are regiona : iy
the Asia Pacific region which is composed of experts in the field of IPR dI?cusds K’R eirt(;teoc:f II(;rtlellr;e?;de;
to conform with the standards of protection set Agreement on Trade Related ASp I ua

after abbreviated TRIPs).” 'Indonesia

Property Rights, Including Trade in Counterfeit Goods (herein 7 ,
became a member of the WTO it is legally Indonesia is also bound by the provisions concerming PR,

Under the provisions of TRIPs Indonesia given the opportunity .d'url.ng the four f.(‘% )’efafls tffﬁ?ctthci
signing of an agreement to revise, change or formation of legistation 1n the fie od n e:t : ua
Property Rights in Indonesia*“’On May 7, 1997 enacted Law No. 14 of 1997 on tlje Amen ment of Act
No. 12 of 1992 on Marks. Furthermore, in the preamble of Law No. 15 of 2OQl |p lleu. of.Law Ng. 14
of 1997, which is the latest brand law explains that in this era of global trade, 1n llpe WIfh lnte.rnat}oFlal
conventions ratified by Indonesia, merck becomes very important role, especnqlly n mamtamx‘ng
healthy competition. It is necessary for appropriate arrangements about a brand 1n order to provide

improved services for the public.

2.1.4 Penetapan Sementara Pengadilan Niaga Atas Merek Terdaftar . .
A provisional decision as one of the remedies that can be donc by the parties to the dispute in the IPR.

Inclusion of provisions on a provisional decision is intended to prevent the possibility of greater losses
on the party whose rights have been violated, because the judge of the Commercial Court through a
provisional decision may be given the authority to issue a provisional decision in order to prevent the
continued violation and the entry of goods suspected of infringing intellectual property rights to the

trade channel, including actions importation.
Approval of TRIPs in Section 2 Article 44 mentions Injunction Regarding the provisional

measures set in TRIPs agreement section 3, article 50. Determinatior. While a form of legal remedy
provided by law IPRs, created in order to protect the interests of holders of intellectual property rights
s0 thai rights holders it can use its rights as opiimally as possible. Similarly, when in found an
infringement which it is possible undermining exclusive rights held by holders of IPR, such as there

has been a violation and the entry of goods suspected of intringing intellectual property rights to the
trade channel, including importation of goods that the protection of IPR, then the IPR holder 1S given

the right to take legal action Court Decision. To see more details about Determination While it can be
seen one - by one in the legislation on IPR which became the basis of Determination While itself,
namely Law No. 31 Year 2000 regarding Industrial Design Article 49 through Articlz 52, Law Number
14 of 2001 on Patents Article 125 to Article 128, of Law No. 15 of 2001 on Marks Article 85 through
Article 88.

While the suspension of The Supreme Court Regulation No.4 of 2012 and Determination While
(The Supreme Court Regulation) 5 Year 2012, the temporary suspension of article 44 adopted a
provisional decision TRIP's and Article 50 of the TRIP's. The difference is essential that “[Jnlike
Article 50, the which essentially aims to Prevent an infringement from occurring, Article 44 Applies to
an infringement that has already been determined” means that that Article 44 TRIPS is intended for 3
violation that has occurred, ice stop the infringement, while Article 50 TRIPS which is the main goal to

prevent an offense.

“I'ndonesia. Law On Ratification of the Agreement Establishing the World Tracdle Orgafzizmion (the Agreement Establiship, g
the World Trade Organization), Act No. 7 In 1994, LN No. 57 of 1994, Supplement No. 3564.

4'Lindscy. op. cit., p.23. . :
“’Lihat Pasal 65 ayal (2) Agreement on Trade Related Aspects of Intellectual Property Rights, April 15th, 1994,
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2).1.5 S.Imple Principles Fast and Light weight Cost Determination ‘hile Providing Legal
Protection of the Conimercial Court to Owners of a Registered Trademark
In order to provide legal protection to the owner of the registered trademark, the District Court /
Commercial Court may set a provisional decision by the court. Article 85 UUM 2001 stated that based
il SUff‘CIC"} evidence aggrieved parties whose rights may ask the judge of the Commercial Court to
1Ssue a provisional decision on:
a) Prevention of entry of goods related to trademark infringement. This provision 1s intended to
prevent a greater loss to the party whose rights have been violated, so that the Commercial
Court 1s authorized to issue a provisional decision in order to prevent the continued violation

and the entry of products allegedly infringing the rights to the brand to the trade channel,
mncluding importation:

b) Storage of evidence relating to the infringement of the trademark. This is intended to prevent
the offender destroy evidence.

' While determining application submitted in writing to the Commercial Court with the following
requirements:

a) Attach proof of ownership of the brand, the brand certificate or letter of the license
agreement registration if the applicant is the determination of licensees;

b) Attach evidence of the existence of strong initial instructions on trademark violations;

c¢) Clear information on the types of goods and/or documents requested, sought, collected
and secured for evidentiary purposes;

d) There are fears that the alieged violations of the brand will be able to easily eliminate the
evidence; and

e) Pay guarantee in the form of cash or bank guarantees, which amount must be proportional

to the value of goods or services that are subject to a provisional decision.
The Supreme Court Regulation 4 Year 2012 on Temporary and the Supreme Court Regulation
No. 5 Year 2012 on a provisional decision 1s the exclusive jurisdiction of the Commercial Court that
specifically address the issue of civil, temporary suspension and provisional decision 1S a new thing in
the procedural law in Indonesia, because it has sorne things that were previously unknown to the

principles of civil law in Indonesia.
The Supreme Court Regulution aims not to allow the circulation of counterfeit goods and to

protect domestic industries also protect consumers as well as the Indonesian state obligations as a
WTO member. The need for judicial quick, simple and inexpensive as a result of violation of the rights
of Intellectual Property, which has been detrimental to the owner/holder of Rights of Intellectual
Property negative impact on the creators of the brand owners, inventors, designers. entrepreneurs,
investment, harm the state of the taxes due to the release counterfeit goods, while detrimental to the
nation's image, which in tumn greatly harm the country's economy.

If there is sufficient evidence alleged violations brands are protected in Indonesia within the
jurisdiction of Customs Area in place of the Commercial Court are located, the applicant (owner /
holder of the right) to the brand can ask the Chairman of the Commercial Court in the District Court to
ask for the order Suspension While such stipulation written to Customs officials in order to suspend
temporarily imported goods or export from Customs Area, the Commercial Court injunction aimed at
suspending temporarily the goods of trademark infringenmient. Implementation of prevention goods
infringement of Intellectual Property Rights in Indonesia Customs Area based on the Customs Act 10
of 1995 as amended by Act 17 of 2006, Customs officials can suspend the import or export
expenditures suspected of infringing intellectual property rights of customs area in two lines yudicial
schemes and schemes ex otficio.

Suspension temporary terms and implementation by the Supreme Court Regulation No. 4 of
2012
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; ' the Commercial Coyrt
' . .daftaran submitted to
The owner/holder of the rights to the brand peugl‘f

with the accompuanying request for temporary suspensnpfﬁ
a) Proof of ownership of the mark or copyright. xrort o1 gocds
2 “ ¢ e 1 ] Or[ or e i
b) Details and clear explanation of the Jmp . tee equal to the value of goods.

c) Pay a guarantee in the form of cash or bank Ao t fees
d) Pay other costs (the cost of containers, etc.) including court fees B of e O
d of one (1) day President o ourt

Once the registration is accepted then within a Perio .1 consider the evidence, heard the
appomnted judges to examine the request. Appointed judge Wi €O 1 of two (2) days of the Court
applicant, determine bail, as well as well as other costs. o i pe.rl't]’).n 010 days of receipt of the
establishes granted or refused. If the request is granted then withi . o NN

= : mission
determination by the customs to carry out the court orders.a'skmg for Pefth S At wliosent It
inspect the goods. If the request is rejected, the security deposit 1s returned to the app :

the case fee charged to the applicant. |
President of the Court gave the order to the customs, and customs On goods directly prevent

| ' a, ms
appropriate court order. If the import or export of goods not found In the customs area, custo

informed the Chairman of the Court, N -
With permission from the court chairman, customs and bailiffs defendant examination of

confiscated goods to the identification of tlie event made by the bailiff. Suspension expend?tures
maximum of 10 days and can be extended 1 x for 10 days with an extended warranty. If 10 days 15 not
extended, customs officials end the suspension measures expenditures. Within 10 days the appllc?nt
began a legal action must report to customs. If not extended by KPN customs terminate the suspension
action, in the case of perishable goods defendant tiled a written request to KPN to end the L
to deliver guarantees, customs may ask for an end to the suspension without giving guarantees.*’If
there has been a violation of the guarantee of the goods returned to the applicant. If there is no
trademark infringement bail submitted to the defendant. If the defendant suffered losses exceeds the
value of collateral respondent may file a lawsuit. Examination of goods and proved to be quite the
trademark infringement, the applicant can file a legal ction as stipulated in the Act in force.**

Based the Supreme Court Regulation Determination While it is the determination issued by the
cemmercial court, in the form of 2 command to be obeyed by all parties concerned by the application
submitted by the applicant (owner/holder of the right) against violation of the right to industrial
designs, patents, trademarks and copyrights covering jurisdiction violations based on sufficient
preliminary evidence carried out by the defendant who allegedly violate the rights or the control of the

evidence, as mentioned above for:
a) Prevent the entry of goods suspected of infringing Intellectual Property Rights in the trade

lanes
b) Securing and prevent the removal of evidence by Offenders

c) Stop the violation in order to prevent greater losses.*
According to the provisions of the Law of Commercial Court judge will give a verdict within

30 days since issued a provisional decision that it can strengthen, change and cancel the provisional
decision within 30 days as well as the right to be heard for the Respondent. Inspection is done in a very

SArticle 2 Paragraph (3) the Regulation of the Supreme Court of the Republic of Indonesia 4 of 2012
“Article 2 Paragraph (3) the Regulation of the Supreme Court of the Republic of Indonesia 4 of 2012
“Article 12 the Regulation of the Supreme Court of the Republic of Indonesia No. 4 In 2012

“the Regulation of the Supreme Court of the Republic of Indonesia No. 5 Year 2012 Article 1 Paragraph (1), (2), (3) and

(4)
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a) Proqf of ownership of the mark or copyright.
ct:))) Eae‘a‘l’“ and C]eaf explanation of the import or export of goods.
Y a guarantee in the form of cash or bank guarantee equal to the value of goods.

5 :g l:la]ly othgr costs (t.he cost of containers, etc.) including court fees.
€ ThE registration 1s accepted then within a period of one (1) day President of the Court

3553‘::\“]‘;2 J\ngflfetrob?i(lamme the request. Judge appointed to consider the evidence, heard the applicant,
IS proportional to the value of the goods and the costs incurred. The application

process 1s confidential until published 4’
If granted it will be listed actions taken, ordered the defendant to allow the bailiff, accompanied

the applicant carryi . N . e . b
oy B rYINg out the determination, Commander in bailiffs to carry out a provisional

ecision, mentioni . . :
g R and | lngdlhehamoum of the security deposit, as well as the costs incurred are charged to the
pplicant, include the phrase «Those who do not obey determination This can be convicted of

article 216 of the Criminal Cyde 1 the case of rejecting the request, it stated that the court rejected

the I‘qujreﬁl of ‘h_§ apgllcam, return the bail to the applicant and charge court fees to the applicant.
© petlion 1s granted, the bajliff shall undertake such determination in accordance with the

ruling of th? determination, in executing the determination accompanied by the applicant / attorney
plus by 2 witnesses bailiff read out a provisional decision before the parties who were at the site, the
implementation of a provisional decjsion must be stated in the news event, which is signed by the
bailiff, the parties and the witnesses who were present at that moment.**Within 1x24 hours of the
parties shall be notified about the execution of the defendant including the right to be heard. After the
judge heard the testimony of both parties, and to consider carefully the evidence, the judge gave a

provisional decision should decide to change or cancel, strengthen the provisional decision within a
pertod of 30 days after the tssuance of such determination. If the judge finds the fact that the applicant

only partially approved a proven, then a provisional decision is changed in accordance with the facts
discovered. If the provisional decision modified the bail partly handed over to the respondent
proportionally. It the judge found that the applicant cannot prove petition the judge to cancel the
provisional deciston, the guarantee money that had been deposited must be submitted to the defendant,
the defendant can file a cl.im for compensation if it receives assurances are not enough to recover the
losses suffered significantly. If the results of further investigation it turns out the court found the fact
the applicant to prove the petition in full, then a provisional decision strengthened, and a security

deposit should be returned to the applicant.

As a consequence of the existence of legal protection rights to the trademark, registered
trademark owner has the right to bring a civil action for damages if the brand is used or the rights of
others without her permission. In Article 76 paragraph (1) UUM 2001 stated that the owner of the
registered mark may file a lawsuit against the other party without right to use a brand that ha§ a
similarity in principle or in its entirety for goods or services similar form of claim for compensation
and / or termination of all acts relating to the use of the brand. From the content of Article 76
't can be known no kind of form action lawsuit for violation of the registered trademark,

paragraph (1),
namely tort or violation of cessation of use of the mark. . | _
Compensation here can also be the compensation of material and immaterial damages. Material

compensation in the form of a real loss and can be valued in money. While immaterial compensation in
e of a brand with no rights, so that the party

the form of claims for compensation caused by the us '
entitled moraily suffer losses.*’Pursuant to Article 76 paragraph (2) UUM, 2001,'reglstered tradgmark
infringement lawsuit filed with the Commercial Court. This means that the authority to hqar %hg dispute
or trademark infringement lawsuit in the hands of the Commercial Court as a special judicial body.

Empowerment Commercial Court meant that the trademark dispute can be resolved in a relatively
quick time. This is because the brand is part of the economic activity or the business world, so the

47 A riicle 5 of the Regulation of the Supreme Court of the Republic of Indonesia No. 51n 2012

48 A micle 8 of the Regutation of the Supreme Court of the Republic of Indonesia No. 5 In 2012
49Qaidin, Legal Aspects of Intellectual Property Rights, (Jakarta: PT. Ra jagrafindo Perkasa, 1995),p. 304.
186




European Jowrnal of Social Sciences — Volume 51, Issue 2 November (20]5)

brand dispute seulement specifically requires judicial bodies, n

~ : : ' ‘oation is Still ongoing. Article
2001 also entitles the judge to perform certain actions during the investigation
78 states that as long as the inspection and to prevent greater

losses, the judge at the request of the
-, stop the production,
trademark owner or licensee as the plaintiff may order the defcl;d\ir;tu“to y gdditior?, e o
distribution and / or trade in goods or services using the trademrk ‘{"da l a?t.er R Jeclsion bre
may also order that the delivery of goods or the value of goods carrie Ot:j S e men “withiow
permanent legal force if the defendant turns prosecuted also deliver goods
rights.

amely the Commercial Court. UM

A ticle 78 UUM 2001 confirms that the Commercial Court against the decision of an appeal
may be filed.

Conceming procedures registered trademark lawsuit in the Commercial Court under Article 80
through Article 8L {JUM 2001. Article 80 states that the registered trademark

lawsuit filed with the
Chairman of the Commercial Court in the jurisdiction where the defendant lives or domiciles, except

the defendants residing outside the territory Indonesia, the lawsuit revocation 1S submlltted .tortlhe
Chairman of the Jakarta Commercial Court. Plaintiff filed a cancellation on the date the faws!m 1.ed
and the plaintiff be given a receipt, which is signed by him on the same date as the date of registration

of the lawsuit. Furthermore, within a maximum period of 2 (two) days after the r.egistrauon.date, ’the
clerk is obliged to submit it to the Chairman of the Commercial Court. Commercial Court glven time

during the three (3) days from the date of registration of the lawsuit to study the.lawsuit and set §1 trial
day. Within a maximum period of 60 (sixty) days after the lawsuit is filed, a heaning on the lawsuit was

held. Summoning the parties carried out by the bailiff later than seven (7) days after the lawsuit filed
registration.

A decision on the lawsuit shall be made no later than ninety (30) days after the lawsuit is filed
and can be extended later than 30 (thirty) days upon approval of the Chief Justice, with contains a
complete legal reasoning underlying the decisicn and shall be pronouvnced in open court to the public
and can be implemented a Although against the verdict filed a legal action. The bailiff who will deliver

the decision of the Commercial Court to the parties no later than 14 (fourteen) days after the date of
i1ssuance of the.

Commiercial Court decision cannot be appealed, but the appeal may be filed. This Provision is
included in Article 82 UUM 200l stating that the verdict of the Commercial Court as referred to in

Article 80 paragraph (8) may be filed cassation. Regarding the procedure of appeal against the decision
of the Commercial Court under Article 83 UUM 2001. Application appeal must be filed no later than
14 (fourteen) days after the date of the judgment filed cassation pronounced or notified to the parties

and submitted to the registrars who have disconnected the lawsuit. Clerk Negeni / Commercial Court
will register the appeal on the date the application concerned an a

ppeal is filed and a receipt signed by
him on the same date with the registration date.

Furthermore, within 7 (seven) days from the date the request 1s filed, the applicant must submit

the appeal has the memory of cassation to the clerk of the District Court / Commercial
and cassation memory must be sent clerk of th

ka Court. Appeal
e District Court / Commercial Court to the defendant of
the cassation at the latest 2 (two) days after the request is filed. At least seven (7) days after the date the

defendant cassation accept cassation, the defendant of the cassation may sudmit a counter memory
cassation to the Clerk of Court / Commercial Court and the clerk of the District Court / Commercial
Court is obliged to deliver the counter against

| the cassation to the applicant of the cassation at the latest
2 (two) days after the brief counter clerk of th

e District Court/Commercial Court.
| Next, in a period of seven (7) days after the termination of the period of delivery of counter
cassation. clerk of the District Court / Commercial Court is obliged to submit the case file

an appeal to
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A decision on

the '
is received by the Suprem(;aésa::(zn Sga" be made at the latest 90 (ninety) days after the date the appeal
: ourt and conta, ' : 3
sha.ll be stated in a court session that Ins a complete legal reasoning underlying the decision and
dehiver the decision of cassation

IS open to the public, Clerk of the Supreme Court is obliged to
three (3) days after the date of the

tdo the clerk of the District Court / Commercial Court no later than
2 ecision on the a |
Then, bailiffs Court / CoMinercial Co ppeal Is pronounced.

. urt 1s obliged to deliver the decision to the applicant and
the defendant of the cassation appeal no |ater 5 PP

than 2 (two) days after the decision was received.

ark rights may Also be made out of court, either using

, In Arucle 84 UUM 2001 stated that in addition to the
ugh the District CourtyCommercial Court, the parties may resolve Disputes

ernative Dispute Resolution. Alternative Dispute Resolution here cans
Cijiation, etc.

. .Settlement of Disputes over tradem
arbitration or alternative dispute 1esolutjon
settlement of a lawsuit thro .

through arbitration or Alt
negotiation, mediation, con

2.2 Principle of Simple Fast and Cost of Light in Indonesia

A provisional df:cision In the case of the brand must be in accordance with the principle of speedy trial
is simple and inexpensive. A provisional decision of the court in case the brand has become a

bottlenec;k that 1s not simple, quick and cost no light. Therefore, to maintain the rapid entry into force
of the principle of civil stmple low cost need to find a way out to remove these constraints.

{f we consider the limiting factors are principally caused by man are related in the meantime
Determination and regulatory factors or legislation concerned. Therefore, both of these factors need
atteniion, guidance and supervision. To apply the principles of fast, simple and low cost in the
meantime Determination. To answer this questions the need for the tollowing steps.

First, the need for asset Estimator Institute to assess the security deposit and damages. In the
Supreme Court Regulation No. 5 of 2012 on a provisional decision determined the obligution of the
applicant to pay a security deposit in the amount proportional to the amount of the security deposit to
the value of goods deferred expenditures and costs that will be incurred as a result of the provisional

decision. Costs will be incurred as 2 result of orders provisiona! decision referred to in point 4 include

the following approximate warehouse rental, lease containers (demorages), freight moved duwmp. The

security deposit is the authority of the courts to determine how much should be paid. Determination of

the amournt of money these guarantces

is difficult to judge because the judicial practice in Indonesia,
because the books of the company or the owner of IPR incomplete. Against these problems authors

suggest a need for the Institute to assess the asset Estimator bail and restitution.

The valuation of intellectual property assets of a creator or inventor, or the assets of a
company's creative industries, is very easy.*'Since an intellectual property can be_ used as an asset in the
nineties, many large corporaticns in the United States set a weallh-a.ssel such as intellectual property as
an important factor for corporate strategy. The absence of accounting standards getr.\erally. accepted in

the world resulted in the calculation of the intellectual property assets in the form of intangibles such as
mentioned above is not easy. To overcome the difficulty of making standards accou.nti.ng standarq ithat
is acceptable in general (parallel with national laws are being drafted various industrialized countries) a

coordination efforts for the harmonization of standards of accounting standard to calculate the
intangible assets in the form of r1

ches intellectual owned corporation has started long ago. Association
of Accountants Europe has tried to make cooperation between the stakeholders 1n ac

counting consists
of academics economic, legal experts intellectual property rights, to formulate accounting standards

Uniform solve the problems of accounting in calculating the assets of the corporation in.the form of
intangible or intangible. At intemational level, efforts to formulate a credible accounting standard

*Eddy Damian, Papers: Seminar on

the Protection of IPR as a tool Collateral in the National Law System, held
K emenkuham RI-National Law Development Agency, 26 to 28 February 2013 in Bandung.
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Enropean Jowrnal of Social Science.
ards Committee (IASC)>'as an

The main effort is to formulate
llectual property assets) are
t of an Institute of Intellectyal
on on today. An LMA can be
t, both for the individual I[PR

' ' ing Stand
acceptable in gencral have been cultivated by the Accounting

asset assessment institution independent of private intellectual property

. . : , . . 5
accounting standards for assessing intangible assets (|nc1L1clt;Tgh:]t:en
internationally accepted by member states. Furthermore, the estaolis

Property Asset Management (LMA- IPR) credible is @ c‘rm({irio sine quean
used state-IPR and IPR hoiders as a power tool for econ70m|c developmen

: -

holders, indigencus people, corporations and countries. =B
’ . tion

Second, the necd to set up a new Commercial Court. Through the Government Regpla n

! At first, that tn August

- , - AR ia] Court for the first time. b
Lieu of Law No. | of 1998 established the Commercia f the Central Jakarta District Court,

of 1998, the Commercial Court jurisdiction only in the territory P, ,
New in July 2000, the Government re-establishes the Commercial Cc.mrt.m Cmes.three Ltftn[;:tr;zn;ely
Medan, Surabaya and Makassar. Although in each district and municipality there s a co ate

only five district courts that have commercial court. 3O O T
Although five of the commercial court, as Mentioned previously estal?llshe wit mh Cheff'tpfy

of the court but the commercial court each wider than the territory of the district co.urt that there is a
resulted in a bit of trouble

commercial court in it. The amount of five (5) commercial court the which )
to Reviews those seeking justice (trademark appticant) who lived far away from the office where the

commercial court is located. Therefore, based on the provisions in Act No. 37 of 2004 states that 1.n .the
future will be formed a new commiercial court in other places besides the five already existing
commercial coutt. Furthermore. based on Reviews these provisions also explained that the
establishments of this new commercial court by taking into account the needs and readiness of existing

resources.
Data from the study Showed that there are five commercial courts, the commercial court to

examine and Decide most cases is the Central Jakarta Commercial Court. Since the establishment of
this court (1998) until 2006 there were some 50 cases of bankruptcy petition filed in this court.””The
number of applications most cases occurred in 1999, which amotnted to almost three times the number
of petition cases registered in the previous year (1998). On the average number of bankruptcy petition
filed to the Central Jakarta Commercial Court from 1999 showed a declining trend in every year.

In general, judge actions of other commercial brands that includes cases, patents, copyrights
and industrial designs that have been examined and decided upon by the commercial court showvs
Increase in number each year. Nevertheless exclusively brand case showed a significant increase in the

number every year.
In Article 300 paragrapa (2) of Law No. 37 of 2004 states that the establishment of the

commercial court is done in stages with the president’s decision to address the needs and readiness of

the required resources. It can be concluded that the establishment of the commercial court is done with

the proviso that takes into account the needs and readiness of existing resources. In the explanation of

Law No. 37 of 2004 with particular regard to Articie 300 paragraph (2) there is no further explanation

of the terms of the commercial court’s establishment. pay attention to the readiness of existin

resources, existing District Court almost in every district and town throughout Indonesia. so if thi

government deems it necessary to form a new commercial court then in state court in oth . 1

be established commercia! court. RRDCkpaces odn

Third, the need for statutory provisions that govern if there are people who delib

comply can be subject to sanctions Determination While Contempt of ! era.tely do not

Pt of court is punishable by

=

S'IASC was established in 1973 by the Institution of Professional Accountants :
Japan, Mexico, Netherlands, United Kingdom, and the United States with ll:): ?il:t;afl lgéfangda, Franc.e, Qemany.
principle of accounting uniforms for use businesses and organizations conducting Financial g \eving the principle - the
2 E4dy Damian, S.H, op, cit. R tatements internationally
**Tata Wijayanta, 2008, Kes completion Kebankrapan in Indonesia Commercial Court and the Hi
Comparative Study, PhD thesis, Universiti Kebangsaan Malaysia, Bangi. hal.|80: Coinie !gh Court of Malaysia: A
District Court and the United States Agency for International Development (US AI,D) 20061'Ctal. (?ourt-Centra] Jakarta
Commercial Court-Court of Central Jakarta, Jakarta, p. 15. ; AC“V“Y Report, 2006, the
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imprisonment. Order of contem
: t of cour - lsais . ,
in the common law (not Commgn : It (mock ol I?elltlle the courts) are institutions that originated
B 0 cantermist OF court 1 aw) that the law is not written in English. in 1945 not found the
may interfere, stripped, dispa - 115 not surprising, especially since the reform of everyone in public
speech can be done al;nostp J‘aﬁmg a.nd. Insulting the court. The right to freedom of expression and
i80te. The concemn at the t'm\ ithout lmu}, except a very real set in legislation such as the Criminal
BHiEroes e o fficer go [hatl e of I')fetermmat.nc?n While done for example defendant mobilized thugs to
¥l obstacle wit]’1 sy a provisional decision failed. Against this incident also need for firm action
kit \he auttior reat of contempt of court punishable by imprisonment. This needs to be done
o gu‘ ority of the law, especially law enforcement
s been : . .
search the Justice in Stt}?;ed Up_fliont that the current services performed by the Commercial Court to
Provisional decision has not been entirely satisfactory. In certa '
: Sk i : rtain c
faced with obstacles in its implementation ! ! piie
Therefore it | . ' . - . . :
BRI s vo o € 1t 1s necessary to seek a breakthrough in order to eliminate those barriers. In line with
prove the weaknesses that exist, then the Supreme Court has set a vision to retorm the

organization's mission.
€ vision is “to realize ... the rule of law through an independent judiciary, effective, efficient

and gain public confidence, professional and provide quality legal services ethical, affordable and low

cost for the community and be able to answer the call of public service”. N
To achieve this vision has been assigned the mission of the Supreme Court as follows:

a) Bring a sense of justice in accordance with the laws and regulations and meet the public

sense Of justice.
b) Realizing self-reliant and independent judiciary free from the interfering hands ot others.

c) Improving access to public services in the field of justice.

d) Improving the quality in internal put on trial.
e) Realizing judicial institutions that are effective, efficient and dignified and respected.

f) Carry out an independent judiciary is not impartial and transparent.””
Vision and mission of the Supreme Court is an effort for the realization of the Supreme Court

~f Indonesia as a legal state. However, the success of these efforts largely depends on implementing

human beings in addition to the legal rules are fair and the community are aware of the law.

In an effort to provide services just society there needs to be a system that is in iine with the
e in accordance with the laws and regulations and meet

principle of justice. To achieve a sense of justic

the public sense of justice, it is necessary to implement the principle of speedy trial is simple and

inexpensive. The principal task 1s to create a legal order, because the order is a basic requirement of the

existence of organized communities. In order to create order n society, sought to hold a certainty.

Certainty here interpreted as legal certainty in the law and therefore legal certainty. This is caused by
is that there is legal certainty for concrete events; the

the legal sense has two aspects. The first aspect
second aspect is the existence of a legal protection against arbitrary misconduct.*"Legal certainty 1S

essentially a certainty about how the citizens resolve legal problems, how the role and gsefulness of
iegal institutions to the community and beyond. Theoretical aspects of 1ega} certainty aqd the
protection of the law, namely that provisional decision (o run properly it will provide legal certainty as
'o the execution of the what is pursued purpose of the law 1o seek legal certainty be done and also the
legal protection for those who acquire rights as a holder of a registered mark to obtain legal protection

than the provisional decision. . | . .
In civil cases law enforcement in case brand issues should pay attention to the things mentioned

above which is principally:
a) The rule of law will be enforced
b) Offender law enforcement

e
Court of the Republic of Indoresia. the Suprerne Court, 2003, p. 1-2.

S4Blueprini for reform of the Supréme

35 Ibid Hal 4 . : .
s6 1] van Appeldoom, Introduction to Law, Pradnya Paramita, Jakarta, 1955, p. 30.
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c) Social cnvironment where.tl'.ne.law applie§. ol prad i Number 15 Year ZOOITentang
The first factor relates to the illicit. Indonesia

. the TRIP's international settingg
Brand although not perfect. but has undergone sever'ul a@)usi;m;:é;:ge there are still some drawbacks
Substantially the Trademark Law still needs to bc 1mprove

of fear of negat;
. he law because galive
Furthermore. in a society there is a strong tendency 1o abide by. [. g ision and suspension wh;
urtherm 1IN Aa S y ¢ A pI‘OV!SIOnal (]ec|5|0n ¢ . p wWihjle
(4

sanctions if the Jaw is violated. Therefore, in the setting of @ ‘= nractiee,. so that people who il
coming should also be set on Contempt of Court, cspecially Eas fear, criminal sanctions of (he
obstruct or hinder the implementation of the proyisional deC'S’.On % ;ected ,to be a law that can follow
Contempt of Court. Thus setting a provisional decision (0 gy |s’e 4 and can realize the principle of
the development of law in society, who can Keep up with techno ngo‘nsidered in the enforcement of
speedy trial is simple and low cost. The second factor that must be among others: Judges, Registrar

this provisional decision is itself the perpetrator of law enforcement.

L . : ) as primary key law enforcement is
aihff, dviser, Actors Law Enforcement it can be referred (O
! o g ¢ into concrete seekers apply to legal/

fair and equitable. In the hands of lavw enforcement actors abstrac | still many weaknesses :
justice.’’Law enforcement with regard to the implementation of the AW anG.SLH : \
anding, and rigorous Jaw

business practices in the field, this is due to lack of knowledge, underst ; g, >
enforcement officers dealing with cases of well-known brands. As a result. Z" g HE LN ”PRCVICWS
these cases growing niche to be less than satisfactory even legalized. Though discussion 0 S at the

international level has been shifted from the minimum standards that must be.cc?mp.lxed :V"h by
members of the law enforcement (law enforcement). Therefore, The Necessary socialization 0; brands
Including provisions on a provisional decision on an ongoing basis between relevant agencies, and

Director General of Inteliectual Property Began as early doors, investigator, judge as a case breaker,
and customs officers as guards cross national boundaries. A law enforcement should have been

professional in carrying out the duties Reviews their items, namely law enforcement officers who carry
out law enforcement on the basis of sufficient knowledge, reliability, skill and a strong personality and
dignity that contains the nature and character of glory or dignity. Law enforcement professional and

dignified bome in upholding the honor of the job or position.
The third factor that must be met in order to enforce the laws that are fair social environment as

the applicable law. Law enforcement is very influeniced by the rcalitics of social, cconomic, political
and cultural. Specific interests such as economic and political interests of the dominant can determine
the form of law enforcement. Therefore it is necessary to create a conducive social requirement that
law enforcement can be implemented fairly and correctly. This factor is a form of cultural community
faspecially businesses. To better understand the brand as the identity of a product or service. It is ver):
Important that the community, especially businesses do not do anything in violation of thc;, rights of
othgrs, by means of fraudulent acts deeds form of piracy, imitation of the brands owned bg 6ther
parties. Business operators are expected to produce local brands are good quality and havey high
reputation. Socialization and legal counseling can be done by the Higher Educa);ion and Rezea:%h

Institute of socialization is also given to the public not to buy pirated goods results. so that consumers
do not suffer losses because of generally poor quality pirated goods results. It i; expected the law

——

; ; o :
g Bagir Manan, Authoritative Judicial Systemn (a search), the Supreme C
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3. Conclusion and Recommendation

3.1 Conclusion
rotection to the owner of the

Ma_rk 1w n Indonesia in this regard is Act No. 15 of 2001 provides p
registered trademark of trademark infringement actions. However, not all owners of registered marks
are protected, onl ythe owner of the registered mark of good will who obtains protection from all forms
of trademark‘ infringemeny as stipulated in Article 4 of the Trademark Act of 2001. In order to provide
legal proteéction to the owner of the registered trademark, the District Court / Commercial Court the
court may set a provisional decision. Article 85 UUM 2001 stated that based on sufficient evidence

agg.n'.eved parties whosg rights may ask the judge of the Commercial Court to issue a provisional
de*_ctslon on lh.e prevention of the entry of goods relating to infringement of trademark and scorage.Of
e\-’ldEﬂCE relatlng to the infringemenl Of the lrademark. The provisions Concerning prowSlonal deClSlon

brand case determined the obligation of the applicant to pay a Security deposit in the amount
proportional to the amount of the security deposit to the value of goods deferred expenditures and cOSsts
that will be incurred as a result of the determination of the case wwhile the brand. The SCCUI"lly dCPOSit 1S
the authority of the courts to determine how much should be paid. Determination of the amount of

money these guarantees are diffjcult to judge because the judicial practice in Indonesia, begause the
book of the company or the brand owner is not complete. Both the amount of the Commercial Court

that only five of the Commercial Court in Indonesia resulted in difficulties for those seeking justice
(provisional decision applicant) who lived far away trom the office where the commercial court is

located. The third concerns at the time of Determination While brand case the efforts of other parties
that the provisional decision failed.

3.2 Recommendation

In order to keep abreast of legal needs in society and in order to further improve the public service
Trademark Act 2001 should be amcnded to do soime revisions mainly on the stmplification of
processes and procedures Trademark registration. Globalization in the field of trade in goods and
services are increasingly widespread and growing demands a Trademark registration system that is
easy, cheap and efficient. Commerce court must be supported by competent human resources. That is
the good ability of all parties to support the performance ot the Commercial Courst, Including Judge
and Clerk. Given the scope of this court include dynamic commercial nature; the Commercial Court
should be supported by modern facilities and infrastructure. Besides the fact that the modern facilities
and infrastructure that will make it Easier for interested parties to the make the access to the
Commercial Court. Reviews These include facilities and infrastructure, and the physical condition of
the courts begin to use information technology tools so expect fast principle is simple and low cost can

be Realized.
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